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because title to the hogs never passed to the vendee. South San Francisco Pack- 
ing & Provision Co. v. Jacobsen (1920, Calif.) 190 Pac. 628. 

The time when title is to pass under the terms of a contract of sale is governed 
by the intentions of the parties, gathered from the terms of the contract and the 
attendant circumstances. Furrow v. Bair (1919, W. Va.) 100 S. E. 506; Groves 
v. Warren (1919) 226 N. Y. 459, 123 N. E. 659. Where in a cash sale, as in the 
instant case, a check is given, its payment may be intended as a condition prece- 
dent to the passing of title. The dishonor of the check after delivery of the 
goods, gives the vendor the immediate right to possession of the goods. Quality 
Shingle Co. v. Old Oregon Lumber & Shingle Co. (1920, Wash.) 187 Pac. 705; 
Segrist v. Crabtree (1889) 131 U. S., 287, 9 Sup. Ct. 687. It has been held, how- 
ever, that where the delivery authorizes the vendee to use the goods immediately, 
in the absence of pretty clear evidence to the contrary the title should be regarded 
as having passed. See Kemper Grain Co. v. Harbour (1913) 89 Kan. 824, 834, 
133 Pac. 565, 568, 47 L. R. A. (N. S.) 173, note; Williston, Sales (1909) 557- 
But if the check was given in absolute payment, the title passed immediately and 
the vendor may sue on the check. Segrist v. Crabtree, supra. He also has the 
alternative remedy of suing for the price. Olcese v. Mobile Fruit & Trading Co. 
(1904) 211 111. 539, 71 N. E. 1084; cf. Silverstin v. Kohler (1919, Calif.) 183 Pac. 
451; Williston, Sales (1909) 943. If he elects to sue for the price, he can not 
dispute the vendee's title. Williston, Sales (1909) 951, 962. In case similar to the 
instant case, business custom would seem to treat the check as absolute payment, 
and therefore the title would pass upon the giving of the check at the time of 
delivery. But the decision here would be the same, because upon dishonor of 
the check the vendor would be regarded as having rescinded the contract and 
having asserted his right to the proceeds from the sale of the goods in question. 

Taxation — Federal Income Tax — State Inheritance Tax not Deductible. — 
The plaintiff paid under protest the federal income tax for the year 1913, claiming 
that the inheritance tax of the state of New York, paid upon a legacy during the 
year, should have been allowed as a deduction under sec. B of the Income Tax 
Act, 38 Stat, at L. 167, exempting "all . . . state . . . taxes paid within the 
year." The plaintiff now sues for the return of that portion of the income tax 
alleged to have been illegally assessed. Held, that a demurrer to the complaint 
was properly sustained, as the inheritance tax is not a tax paid by the legatee, but 
is a charge against the corpus of the estate. Prentiss v. Eisner (June 16, 1920, 
C. C. A. 2nd) 64 N. Y. L. J. Oct. 9, 1920. 

This case upholds the decision of the District Court. Prentiss v. Eisner (1919, 
S. D. N. Y.) 260 Fed. 589; Treas. Dec. 2933 (Oct. 9, 1919). It accords with a 
previous Treasury regulation that state inheritance taxes are not permissible de- 
ductions. ( 1919) 45 Regs. Treas. Dept., Art. 134. The decision depends upon the 
view that an inheritance tax is not upon property, but is upon the decedent's 
power to dispose of it by will and that not until it has yielded its contribution to 
the state can the bequest vest in the legatee. United States v. Perkins (1895) 
163 U. S. 625, 16 Sup. Ct 1073; State v. Dalrymple (1889) 70 Md. 294, 17 Atl. 82; 
McKennan's Estate (1910) 25 S. D. 369, 126 N. W. 611. See (1918) 27 Yale Law 
Journal, 1055, note. For if construed as a property tax, the act would be uncon- 
stitutional. Cope's Estate (1899) 191 Pa. 1, 43 Atl. 79; In re Pell's Estate (1902) 
171 N. Y. 48, 63 N. E. 789. Some courts, however, have held it a tax on the 
privilege to receive. State v. Bazille (1905) 97 Minn. 11, 106 N. W. 93; Gels- 
thorpe v. Furnell (1897) 20 Mont. 299, 51 Pac. 267. If it is correct that the 
power to devise property is due to legislative grant, the former would seem to be 
the more logical view, for these legal relations in fact result immediately from 
legislative action, whereas the privilege and right to receive under the devise 
depend upon the action of an individual. Only as a consequence of the power to 
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devise does the privilege to receive devises exist. Under any construction, it 
is a tax upon the power of transmitting property by will. Union Trust Co. v. 
Durfee (1901) 125 Mich. 487, 84 N. W. 1101; Stixrud's Estate (1910) 58 Wash. 
339, 109 Pac. 343; see Beers, Inheritance Taxes in New York (1914) 14 Col. L. 
Rev. 237 ff. In spite of the confusion of opinion on the subject and even though 
the distinction between property and succession is perhaps only made to avoid 
general constitutional limitations, the theory of the decision seems sound. See 
Gleason & Otis, Inheritance Taxation (1917) 11; see Notes (1918) 18 Col. L. 
Rev. 475. For descent is a creature of statute and not a natural right. State v. 
Hamlin (1894) 86 Me. 495, 30 Atl. 76; 2 Blackstone, Commentaries 11; see 
United States v. Perkins (1895) 163 U. S. 625, 627, 16 Sup. Ct. 1073, i°75- The 
payment of the sum desired by the sovereign power is then a condition precedent 
to the acquisition of ownership of the remainder by the legatee. The ruling of 
the commissioner of internal revenue in the instant case states that the inherit- 
ance tax could not be deducted in computing the income tax liability of the estate 
itself. Upon the theory of the instant case this seems to be sound, for the tax 
is not upon the estate of the decedent. Similarly, federal estate taxes are not 
deductible. But interest paid with respect to deferred payments of such taxes 
would be deductible. See Holmes, Federal Taxes (1920) 79, 367. 

Torts — Collecting Dangerous Substances on One's Premises — Rule in Ry- 
lands v. Fletcher. — The defendants had collected great quantities of di-nitro- 
phenol (D.N.P.) upon their premises for use in the manufacture of picric acid. 
The evidence tended to show that this substance, which had previously been 
used chiefly in dyeing processes, was stable, hard to ignite, and not considered a 
dangerous explosive unless collected in great quantities and subjected to intense 
heat. Some nitrate of soda, a highly oxidized substance, had been stored in the 
same room containing this D.N. P., and a fire that started amongst the nitrate of 
soda containers spread to those of the D.N.P. This caused it to explode and 
damage the plaintiff's property, for which this action was brought. Held, that 
the defendants were liable under the principle of Rylands v. Fletcher without 
considering the question of nuisance or negligence. Younger, L. J., dissenting. 
Belvedere Fish Guano Co. Ltd. v. Rainham Chemical Works Ltd. [1920, C A.] 
2 K. B. 487- 

The doctrine of Rylands v. Fletcher has not been generally followed in this 
country. It has been ably criticised and repudiated in many jurisdictions. Brown 
v. Collins (1873) 53 N. H. 442; Losee v. Buchanan (1873) 51 N. Y. 476. The 
doctrine, however, has met with approval in a few states where the principle has 
been applied to cases involving blasting operations and those where gas, oil, water, 
or explosives have been collected upon the defendant's land and by their escape 
have caused damage to neighboring premises. Brennan Construction Co. v. 
Cumberland (1907) 29 App. D. C. 554, 15 L. R. A. (N. S.) 535, note; Weaver 
Mercantile Co. v. Thurmond (1911) 68 W. Va. 530, 70 S. E. 126; see (1916) 
25 Yale Law Journal, 681. But generally wherever the principle has been ap- 
plied, the same result would probably have been reached without it. See Bohlen, 
The Rule in Rylands v. Fletcher (1911) 59 U. of P. L. Rev. 433; Thayer, 
Liability Without Fault (1916) 29 Harv. L. Rev. 801. There has been a growing 
tendency to limit the application of this doctrine to unusual and extraordinary 
uses of land, even in jurisdictions where it has been most generally accepted. 
Ainsworth v. Lakin (1902) 180 Mass. 397, 62 N. E. 746; City Water Co. v. City 
of Fergus Falls (1910) 113 Minn. 33, 128 N. W. 817. The principal case, like 
similar ones lately decided, shows that the English courts still consider Rylands 
v. Fletcher good law, despite the severe criticism it has undergone; and that 
there may no longer be the "manifest inclination" that Sir Frederick Pollock 
spoke of, to discover something in the facts of the case to take it out of that rule. 



